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OR twenty-seven 
years Edward 
D. White was a 

member of the Supreme Court of 

the United States, and for ten 
years last past its Chief Justice. 

He was a man of vigorous mind 

and wide culture, a jurist trained 

in both the civil and common law, 
and well fitted by experience and 
ability to participate in the deci- 
sion of the momentous and varied 
questions that came before the tri- 
bunal over which he presided. 
Their scope included the farthest 
isles of our dominion and em- 
braced the legal aspects of the his- 
toric events of our time. Among 
the questions considered were the 
status of our foreign possessions in 
the Insular Cases, and those pre- 
sented under the Interstate Com- 
merce Act, the Anti-trust Act, the 

Federal measures against intox- 

ieating liquors, or growing out of 
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the war, or involving war-time ad- 
ministration of public utilities. 

His relations with the bar were 
marked by unfailing patience and 
courtesy. A leading trait of his 
character was his broad and un- 
swerving patriotism. 

The voice of the late Chief Jus- 
tice is stilled; but he has left be- 
hind him words of encouragement 
and of confidence in the profession 
of his choice. In an eloquent ad- 
dress before the American Bar As- 
sociation in 1919 he sent forth this 
ringing message to the lawyers of 
the future: 


“The American lawyer, from the pub- 
lie point of view, is especially dedicated 
to the preservation of human liberty, 
and upon him and the faithful discharge 
of his duties rests the hope of all the 
ages for its perpetuation. Ah! let us 
recognize this great truth, and let us 
resolve the more and more, as we go 
about the daily affairs of our lives, to 
carry it in our minds and hearts in order 
more fully to meet the great responsi- 
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bilities which rest upon us. Let its con- 
sciousness admonish us to put aside the 
fallacious suggestion that the Constitu- 
tion has outlived its usefulness; that the 
country has outgrown the restraints 
which the Constitution creates; that, as 
individual right is inimical to progress 
and liberty and a free government, such 
right should be destroyed, to be replaced 
by some strange combination of the 
many to the obliteration of all individ- 
ual freedom.” 


His closing words rose to pro- 
phetic heights in their fervor: 


“Lo! as I strain my vision to the dawn 
of the generations which are to come, 
my heart rises with exaltation and grat- 
itude because it is given to me to see an 
advancing force full of love for individ- 
ual liberty and free government, and 
fixed in the purpose to perpetuate them. 
Ah! as I look at its noble array, confi- 
dence in the future becomes assured, and 
I cannot but exclaim: ‘All hail, the 
American lawyer of the generations 
which are to follow! Come! come! in 
your allotted time, so that individual 
liberty may endure, representative gov- 
ernment be perpetuated, and the only 
safe and peaceful highway for the ad- 
vance of democracy in its true sense be 
made certain.’ ” 


A succession of eminent and 
learned men have held the chief 
justiceship. First came John Jay, 
the negotiator of the Treaty with 
England in 1794, about which the 
fires of heated controversy raged 
. as violently as about the Treaty of 
Versailles. Daniel Webster paid 
him a tribute as splendid as it is 
eloquent, by saying: “When the 
spotless ermine of the judicial robe 
fell on John Jay, it touched nothing 
less spotless than itself.” 

Next came. John Rutledge, who 
presided at one term of the court, 


but whose nomination was not 
confirmed by the Senate, appar- 
ently because of his opposition to 
the Jay treaty. He was succeeded 
by Oliver Ellsworth, who had en- 
joyed extraordinary success at the 
bar and had amassed a fortune, 
After four years’ service, failing 
health compelled him to resign the 
office. 

Then came John Marshall, +he 
most majestic figure in the line, 
who served for thirty-four years 
during the formative period of the 
government, and by his genius es- 
tablished the Constitution on a 
firm and logical basis. His succes- 
sor, Roger B. Taney, presided for 
twenty-eight years, and was dis- 
tinguished as a strict construc- 
tionist, an upholder of state sov- 
ereignty, and a master of incisive 
analysis. 

Next followed the talented and 
resourceful Salmon P. Chase, who 
had been Secretary of the Treas- 
ury in President Lincoln’s cabinet, 
and who brought to the bench the 
ripened fullness of his great pow- 
ers. He was succeeded by Morri- 
son R. Waite, a man of judicial 
temperament, well-balanced mind, 
and conservative tendencies. Lat- 
er came Melville W. Fuller, who 
had been eminent at the bar of the 
Northwest, and who was noted for 
his independence of thought and 
courage of action. 

These men, together with their 
associates, constitute a judicial 
line that will rank with the noblest 


“Service Through Annotation” 





CASE AND COMMENT 


~~ —_—-— 


and best in the annals of jurispru- 
dence. 

The new Chief Justice has had 
a unique training. None of his 
predecessors brought to this high 
office such a wealth of experience. 
He has been a law reporter, a prac- 
tising lawyer, a prosecuting attor- 
ney, judge of a local court, solici- 
tor general of the United States, 
and judge of the circuit court of 
appeals for eight years. He has 
been prominent in the work of 
legal education and has been pres- 
ident of the American Bar Associ- 
ation. He has served as Secretary 
of War and was provisional gov- 
ernor of Cuba. Finally he at- 
tained the crowning dignity of 
President of the United States. In 
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all these positions he has acquitted 
himself with commendable integ- 
rity and ability. When the chief 
justiceship became vacant, it was 
evident that no other choice could 
be fittingly made. 

Under the guidance of Chief 
Justice Taft, the Supreme Court 
of the United States will remain 
true to its cherished traditions, 
and continue, in the words of 
Rufus Choate, to be “appropriated 
to justice, to security, to reason, to 
restraint; where there is no re- 
spect of person; where will is 
nothing, and power is nothing, 
and numbers are nothing, and all 
are equal and all secure before the 
law.” 





Disarmament 


“We have passed together through the fiery furnace of the war for 


the protection of liberty against a deadly menace. 


But can we not 


combine with equal enthusiasm and devotion to establish peace firmly 


throughout the world? 


“Your President, to his lasting honor, has summoned a conference 


on disarmament. 
debt and taxes. 


The world is groaning under the terrible weight of 
The ancient fallacy that the best way to secure peace 


is to prepare for war is a proved delusion. 


“An enlightened public opinion ought now be directed to the folly, 
the risk and the burden of bloated and extravagant expenditures upon 
the machinery of war. If there be any community or nation which 
desires to make good its claim to be the moral leader of the world that 
title would indeed be justly earned by the nation among us which 
shows the way by an actual and substantial reduction of excessive 
expenditures on preparations for war. Other nations would follow and 
children yet unborn would rise to call those ‘blessed’ who pointed out 
the true path of peace.” 

From Remarks of Sir John Simon at Dinner of American Bar 
Association, September 2, 1921. 
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HAT symbol of 

the majesty of 
the law, known 
as the “silent po- 
liceman,” which 
is now commonly 
placed in crowd- 
ed thoroughfares as a guidance to 
traffic, has had its day in court, 
and its legal status has been de- 
fined. One of these monitors be- 
came displaced, and, instead of 
standing uprightly at the post of 
duty, lay prone in the traveled 
roadway. Notice of the downfall 
of this auxiliary of the traffic 
squad was communicated to the 
nearest police station; but, never- 
theless, the device lay where it fell 
for an hour, and until plaintiff, 
while driving his motorcar, collid- 
ed with it to the injury of his ve- 
hicle. The court held in the re- 
sultant action, Aaronson v. New 
Haven, 94 Conn. 690, 110 Atl. 872, 
12 A.L.R. 328, that the presence of 
a sufficiently conspicuous silent po- 
liceman in the proper place at the 
intersection of two city streets is 
not a defect in the highway within 
the meaning of a statute giving a 
right of action for injury caused 
by such defects, although it is not 
securely anchored so as to prevent 
its being displaced. 
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It was further decided that the 
mere placing by a city of a go- 
called silent policeman at the in- 
tersection of two streets without 
fastening or anchoring it, and 
with knowledge that it is liable to 
be displaced so as to become a dan- 
gerous obstruction to traffic, is not 
negligence which will render the 
city liable for injury through a 
vehicle colliding with it after it 
has been displaced. 

The general verdict for the 
plaintiff, however, was sustained 
on the ground of the defendant’s 
negligence in failing to remove the 
obstruction from the highway. It 
was held that delay for thirty min- 
utes to remove a dangerous ob- 
struction to travel in a_ public 
street after the police had notice 
of it, when it could have been re- 
moved in half that time, may be 
found to be negligence which will 
render the city liable for injury to 
a vehicle coming in contact with 
it. 

It thus appears that the act of 
the city in stationing a silent po- 
liceman on the street does not con- 
stitute a defect in the highway, 
nor is it actionable negligence, but 
that liability may arise after no- 
tice of the fact that the device has 
fallen and is obstructing traffic. 
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Is a Rug a Trap? 


F A HOST invite to 
his recently com- 
pleted home a guest, 
who falls upon an 
unfastened rug laid 
upon a highly pol- 
ished floor, is the 
host liable in dam- 
ages for the personal 
injuries sustained? 

This unusual question arose in 
the Wisconsin case of Greenfield v. 
Miller, 180 N. W. 834, annotated 
in 12 A.L.R. 982, which holds that 
an invited guest or friendly visitor 
stands on no better footing than a 
bare licensee, and must take the 
premises as he finds them, subject 
to the limitation that the licensor 
must not set a trap or be guilty of 
active negligence which contrib- 
utes to the injury. 

The leading case upon the sub- 
ject is Southcote v. Stanley, 1 
Hurlst. & N. 247, 156 Eng. Re- 
print, 1195, 25 L. J. Exch. N. S. 
839, 38 Eng. L. & Eq. Rep. 295, 19 
Eng. Rul. Cas. 60, where a recov- 
ery was denied to one invited to 
visit a hotel by the proprietor, and 
who was injured by a large piece 
of glass which fell from an inse- 
cure door when he opened it. One 
of the judges considered that while 
the plaintiff remained at the house 
as a visitor he was in the same po- 
sition as any other member of the 


establishment, so far as regards 
the negligence of the master or his 
servants, and he must take his 
chance with the rest. Another of 
the judges seemed to place this de- 
cision upon the ground of the ab- 
sence of a trap, or of active negli- 
gence, saying: “Where a person 
is in the house of another, either 
on business or for any other pur- 
pose, he has a right to expect that 
the owner of the house will take 
reasonable care to protect him 
from injury; for instance, that he 
will not allow a trapdoor to be 
open, through which the visitor 
may fall. But in this case my dif- 
ficulty is to see that the declara- 
tion charges any act of commis- 
sion. If a person asked another to 
walk in his garden, in which he 
had placed spring guns or man- 
traps, and the latter, not being 
aware of it, was thereby injured, 
that would be an act of commis- 
sion. But if a person asked a vis- 
itor to sleep at his house, and the 
former omitted to see that the 
sheets were properly aired, where- 
by the visitor caught cold, he could 
maintain no action, for there was 
no act of commission, but simply 
an act of omission.” 

It is thus evident that a rug ly- 
ing on a polished floor is in no 
proper sense a mantrap. 
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Cars and Cows 


automobilist, 

driving his car 

at an excessive 

rate of speed 

along an  im- 

proved country 

road in the night- 

time, struck and 

killed two cows being driven along 
the highway. The animals were 


walking, one behind the other, in 
or near the wheel track on the side 
of the road on which they belonged. 
The machine, after striking the 
leading animal, skidded and struck 
the other cow, killing her instantly 


and casting her dead body a dis- 
tance of 57 feet. The driver admit- 
ted he was going “about” 25 miles 
en hour; and the court comments: 
“The results of the catastrophe in- 
dicate rather strongly that he un- 
derestimated his speed.” 

The Vermont case of Bombard 
v. Newton, 111 Atl. 510, is based 
on this occurrence, and was insti- 
tuted by the owner of the animals 
to recover damages for their neg- 
ligent killing. The court held that 
the right to drive an automobile 
along a public highway is not su- 
perior to that to drive cows along 
the highway. “The parties,” 
states the opinion, “had equal and 
reciprocal rights to the use of the 
road, and each owed the other the 


duty of so exercising his own right 
as not to interfere with that of an- 
other. 

“The fact that it was in the 
nighttime affected the rights of 
the parties only as it bore upon the 
amount of vigilance each was 
bound to exercise. The fact that 
the defendant was operating an 
automobile, an instrumentality 
whose capacity for harm is well 
exemplified by the results in this 
case, and the fact that the plain- 
tiff was driving cows, animals 
whose viatic vagaries have come 
to be known of all automobile driv- 
ers, were conditions affecting 
merely the degree of care required 
of the parties respectively.” 

While contributory negligence 
on the part of one driving a cow 
along a public highway when it 
was killed by an automobile will 
defeat recovery for its death, and 
although the burden of showing 
freedom from negligence is upon 
one seeking to recover for the kill- 
ing, yet direct or affirmative evi- 
dence is not required. All that is 
necessary is that enough be shown 
to warrant an inference of due 
care. 

One driving a cow along the 
right side of the road, with noth- 
ing to indicate a necessity to take 
particular care of it, is not bound 
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to take extra steps to keep it out of 
the way of an automobile ap- 
proaching from the opposite di- 
rection, which has ample room to 
pass if it keeps on its side of the 
road. Nor is it necessary as matter 
of law, in the absence of a statutory 
requirement, for one driving cows 
along a public highway at night, 
to carry a light. 

It was held in Fitzsimmons v. 





Treasure Trove 


E jhave been furnished by W. A. 
Wilcox, Esq., of Easton, Penn- 
sylvania, with a reference to the in- 
teresting case of Huthmacher v. Har- 
ris, 88 Pa. 491, 80 Am. Dec. 502, 
which involved the ownership of 
treasure valued at $3,754.50, which 
had been concealed by the owner in an 
unfinished machine of apparently little 
value. The machine was sold at auction 
for fifteen cents. The idea was prev- 
alent that there was treasure con- 
cealed about the premises somewhere, 
the auctioneer remarking several 
times, when offering an article, “Bid 
upon it; it may contain the hidden 
treasure.” In an amicable action of 
trover and conversion to try the title 
to the property, it wes held that the 
purchaser acquired the machine itself, 
but that the valuables secreted in it 
were treasure trove, which the pur- 
chaser held for the personal repre- 
sentatives of the deceased owner. 
An article on the “Ownership of 
Buried Treasure” appeared in 27 Case 
and Comment at page 71. 


A Marriage Jubilee 


HE article in Case and Comment 
on “Marriage Customs” recalls to 
a correspondent a Georgia statute of 
1866, validating marriages between 
former slaves at that time cohabiting 
as man and wife. In case a man was 
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Snyder, 181 Ill. App. 70, not to be 
negligence per se for the owner of 
a domestic animal to drive it un- 
haltered upon the public highway. 

The question of liability for kill- 
ing or injuring live stock or fowls 
in the highway by an automobile 
is treated in the note which ac- 
companies Bombard v. Newton, 
supra, in 11 A.L.R. 1402. 


ALUN ULL 
cohabiting with more than one wo- 
man, or a woman cohabiting with 
more than one man, in the first case 
the man and in the second case the 
woman should select at once the wife 
or the husband “and marriage cere- 
mony shall be performed.” This was 
the greatest wedding day in the his- 
tory of the state. 


When the legal atmos- 
phere is saturated with 
fog,—when principles | 
cannot clearly be de- | 
fined and precedents | 
are difficult to follow, | 
resorting to Ruling 
Case Law is like the 
springing up of a 
strong clear breeze. 
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School Health Inspection 


——T has been said to be 


L( I }| the duty of members 
of a school board to 

2 — 9 administer educa- 

j¢ tional affairs in accord- 
ance with such powers 
as are vested in them by stat- 
ute. As stated in 24 R. C. L. 
569, school authorities “have no 
powers except such as are con- 
ferred by legislative act, either ex- 
pressly or by necessary implica- 
tion, and doubtful claims of power 
are resolved against them. They 
have special powers and cannot 
exceed them.” 

This view of the law was in- 
clined to in the Washington case 
of McGilvra v. Seattle School Dist. 
194 Pac. 817, 12 A.L.R. 913, where 
it is held that a school district 
cannot, at the expense of taxpay- 
ers, equip rooms in a school build- 
ing for the performance of surgi- 
cal and dental operations upon 
children who are not able to pay 
for them, and employ the neces- 
sary physicians, dentists, and 
nurses to care for the children, 
under statutory authority to ex- 
clude persons exposed to con- 
tagious diseases from the schools, 
and employ a medical inspector to 
decide all questions of sanitation 
and health affecting the safety and 
welfare of the schools, and make 
periodical inspection of the schools. 


The court decided, however, that 
the district could employ physi- 
cians, nurses, and dentists to treat 
the pupils of the parental schools 
which were maintained under stat- 
utory authority for the care and 
custody of pupils committed there- 
to by due process of law, which in 
effect removes them from the care 
and custody of their parents or 
guardians. 

But a school board was held in 
the Colorado case of Hallett v. 
Post Printing & Pub. Co. 192 Pac. 
658, annotated in 12 A.L.R. 919, to 
have power, independently of stat- 
ute, to employ professional medi- 
cal men, dentists, and nurses, to _ 
determine the physical require- 
ments of pupils, and advise as to 
methods of physical education. 
The court based this power upon 
the authority of the board to ex- 
clude pupils who did not meet rea- 
sonable health requirements, and 
also upon its power to provide for 
the physical education of the pu- 
pils. 

And in State ex rel. Stoltenberg 
v. Brown, 112 Minn. 370, 128 N. 
W. 294, the court upheld the pow- 
er of an incorporated municipal 
board of education, in the absence 
of statutory authority, to employ a 
nurse to ascertain the physical 
condition of the pupils. 
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most sacred of 

covenants, by 
( attempting to 
turn a formal mar- 
riage ceremony in- 
to an unmeaning 
jest, may incur thereby sufficient 
trouble to cause them to appreci- 
ate the poetical line which affirms 
that “a joke’s a very serious 
thing.” 

Equity will, however, at the suit 
of either party, annul a pretended 
marriage which was entered into 
in jest, with no intention of enter- 
ing into the actual marriage status 
and all that it implies, and with 
the understanding that the parties 
were not to be bound thereby, or 
assume towards each other the re- 
lation ordinarily implied in its per- 
formance, including the duties, ob- 
ligations, rights, and privileges in- 
cident thereto, and followed by no 
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subsequent acts or conduct indic- 
ative of a purpose to enter into 
such relation. This principle was 
applied in the recent West Vir- 
ginia case of Crouch v. Warten- 
berg, 86 W. Va. 664, 104 S. E. 117, 
annotated in 11 A.L.R. 212, where 
it was alleged that the plaintiff, a 
minor, was induced to go through 
the marriage ceremony by reason 
of the false and fraudulent repre- 
sentations of the defendant that it 
was to be treated as ineffectual for 
any purpose, and that the only 
purpose intended was to avoid 
detriment to the defendant’s busi- 
ness, and the loss of the respect of 
his friends and associates, which 
would result from her refusal to 
allow the ceremony to be per- 
formed. 

Similarly, in McClurg v. Terry, 
21 N. J. Eq. 225, it was held that 
a marital status was not created 
by the fact that a marriage cere- 
mony was legally performed, 
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where it also clearly appeared that 
the marriage was entered into in 
jest, without intent upon the part 
of either party to consummate a 
contract of marriage. The court 
observed: “Mere words, without 
any intention corresponding to 
them, will not make a marriage or 
any other civil contract. But the 
words are the evidence of such in- 
tention, and, if once exchanged, it 
must be clearly shown that both 
parties intended and understood 
that they were not to have effect. 
In this case the evidence is clear 
that no marriage was intended by 
either party; that it was a mere 
jest, got up in the exuberance of 
spirits to amuse the company and 
themselves. If this is so, there 
was no marriage.” 

In Dorgeloh v. Murtha, 92 Misc. 
279, 156 N. Y. Supp. 181, a mar- 
riage was annulled, where it ap- 
peared that while the man regard- 
ed the whole affair as a joke, there 
was an actual ceremony performed 
by a qualified person so that the 
woman might obtain a marriage 
certificate which would be of as- 
sistance to her in obtaining a the- 
atrical engagement, and it also ap- 
peared that both parties were 
under the impression that a valid 
marriage was not actually taking 
place, that there was an absolute 
lack of intent to enter into a valid 
marriage, and that the parties 
thereafter always continued to re- 
gard the affair as of no binding 
effect. 


1760-1882 A. D. 


An important period in Ameri- 
can history. 


A vital period in American 
jurisprudence. 


A period in which were decid- 
ed the leading cases which form 
the history of legal principles, 
the cases which are the founda- 
tion of American Law. 


To find the leading cases de- 
cided during the above period 
you have only to look to 
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Declaratory Judgments 


(reeled HIS question is 


the subject of an 
extensive note in 
12 A.L.R. 52. 
The author, in 
his introductory 
comment, ob- 
serves: 

Under the present practice in 
this country, the court generally 
confines itself to the granting of 
consequential relief, although in 
certain classes of cases relief in 
some respects resembling declara- 
tory orders is given, as, for exam- 
ple, in the construction of wills, 
and instructions as to the manage- 
ment of estates and other trusts. 
So, also, on a bill of interpleader, 
the ownership of property or 
funds in the custody of a third per- 
son will be determined, and in a 
few cases judgments have been 
rendered which are declaratory in 
character. And in a few jurisdic- 
tions judgments are given of an 
advisory character. 

As a rule, however, the present 
scope of judicial functions is cura- 
tive rather than declaratory, the 
apparently fixed idea as to the 
proper office of judicial eepipied 
being to redress wrongs. 

It is apparent that in en's re- 
stricting the functions of the 
court, its usefulness to the people 
at large, whose servant it is, has 


not covered as wide a field as mod- 
ern conditions would seem urgent- 
ly to demand. 

In view of the practical value to 
the citizen of having an expedi- 
tious judicial construction of an 
instrument which is a matter of 
controversy between the parties 
thereto, without undue expense, 
and at a time when the effect of an 
adverse decision is not likely to 
prove disastrous, there is little 
weight to be attached to the objec- 
tion that the effect of this innova- 
tion to the present practice will be 
to overwhelm the courts with 
cases. Indeed, experience in Eng- 
land would indicate that this fear 
is largely groundless. . . 

The question of advisability of a 
change in the practice of American 
courts, which will permit the court 
to assume jurisdiction to make de- 
claratory orders, or judgments, 
has been the subject of consider- 
able discussion in legal magazines. 
Among such, the following are re- 
ferred to: 52 Chicago Leg. News, 
91, 96; 88 Cent. L. J. 6, 263, 273; 
53 Am. L. Rev. 161, 170; 13 Har- 
vard L. Rev. 358; 16 Mich. L. Rev. 
69; 5 Va. L. Reg. N. S. 189, 194; 
28 Yale L. J. 1, 105; 29 Yale L. J. 
120, 347, 545, 908. 

“The value of the declaratory 
judgment,” stated Judge Thomas 
R. Gordon, in his recent address 
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before the Kentucky State Bar As- 
sociation, “is evidenced by the fact 
that it is constantly used, and for 
many years has been used, not only 
in the courts of England, but also 
in Scotland, Ireland, India, On- 
tario, British Columbia and other 
Canadian provinces, in Australia, 
New Zealand, and several of the 
Australian states, and in Germany 
and Austria. 

~ “The American Bar Association 
approved this mode of procedure, 
and has been, for several terms, 
through its committee, pressing 
upon Congress the need of legisla- 
tion to establish it in the Federal 
courts. 

“The American Judicature So- 
ciety has given its approval to the 
declaratory judgment. 

“The commissioners on reform 
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of state laws have given their un- 
qualified approval, and have pre- 
pared a tentative act to be reviewed 
and later submitted to the legisla- 
tures of the various states. The 
Tennessee State Bar Association, 
at its 1920 meeting, gave its unan- 
imous approval. 

“A bill authorizing the declara- 
tory judgment will probably be 
presented at the next meeting of 
the Kentucky legislature. . . . 

“There seems to have arisen in 
the last few years a new interest 
in the principles set out in the 
English act and applied in the 
English cases based upon the act, 
so that we have legislation in sev- 
eral states on declaratory judg- 
ments—Michigan act in 1919, Wis- 
consin act, same year, Florida act, 
the same year, Kansas act, 1921.” 


Law Enforcement 


The question of the limitation of personal liberty is, in the first instance, 
a question of political philosophy, and not.of law. In the evolution of gov- 
ernment we have gradually limited the sphere of individual liberty. From 
the standpoint of the government, the only sound view is that of law enforce- 
ment. Whatever differences of opinion exist in the views as to the wisdom 
of some of these laws can be of no concern to the agencies for law enforce- 


ment. The Executive Department cannot make the laws. It is equally true 
that it cannot nullify laws. To refuse or to neglect to enforce a valid enact- 
ment of the legislative department of government, or to enforce it mechan- 
ically or half-heartedly, or to wink at its violation, is without justification 
on any sound theory of government. Those who ask it, or expect it, not only 
contribute to lawlessness, but destroy the basis upon which their own se- 
curity rests. 


—From Address of Attorney General H. M. Daugherty before the Amer- 
ican Bar Association, August 31, 1921, 
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A Winning Plea 


Te following plea for clemency was 
submitted to the court on behalf 
of one charged with practising medi- 
cine without license, in violation of 
the statute. It is hardly necessary to 
say that this appeal for mercy had 
the desired effect. 

“We have known defendant for 
many years. He is a reputable citizen 
residing on his farm. 

“We regard him as a Christian gen- 
tleman, and not a busybody, or a gnat 
strainer, or a camel swallower. 

“He is a constant attendant at 
church, and is content to take the 
plan of salvation as Peter delivered it 
by inspiration, on the day of Pente- 
cost, when unfamiliar tongues were 
loosened in the mouths of unlearned 
spokesmen. He is a middle-of-the- 
roader in religion, not having an in- 
clination to progress beyond the truth 
and common sense. 

“His apparent offense seems to be 
that he attempted to Jo good, possi- 
bly not in the case at bar, on the Sab- 
bath Day. 

“We feel that it is not necessary to 
call the attention of the court to an 
incident that occurred about twenty 
centuries ago when a world-renowned 
man, chided and accused of violating 
a law that then existed, but is now 
obsolete, as to the Sabbath. ‘Which 
one of you would not do good on the 
Sabbath? I am Lord of the Sabbath,’ 
has echoed around the world. 

“We are of opinion that our courts 
would do well to follow the suggestion 
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in the query quoted, which would lead 
to the softening of the harsh places in 
the statute covering defendant’s sup- 
posed offense. 

“It is reported here that defend- 
ant’s offense consisted of applying a 
healing salve to an obstinate ulcer 
that had baffled the skill of some envi- 
ous graduates in medicine. That ap- 
parent cures have resulted in some 
instances. 

“We are also of opinion that the 
practice of medicine is yet in its | 
swaddling clothes, and that ‘Within 
the infant rinds of God’s small bower, 
poison hath residence and medicine 
hath power.’ And that many of these 
medicines are yet locked within these 
rinds, and that keys to the locks will 
be fashioned and adjusted as new dis- 
tempers appear, and as the big doc- 
tors as well as the little ones discover 
a key. 

“Defendant’s intentions were good, 
and it appears to us that he should 
not be dealt with too harshly,” 


TOUT TANT 


Generous Bequest. There recently 
died in Illinois an aged farmer, reput- 
ed to be wealthy. After his death, 
however, it was discovered he left 
nothing. And his will ran like this: 

“In the name of God, amen. 
There’s only one thing I have. I 
leave the earth. My relatives have 
always wanted it. Now they can 
have it.” 
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Recent Important Cases 


Alien — deportation of philosoph- 
ical anarchist. A philosophical anar- 
chist, teaching anarchy, is held in 
Lopez v. Howe, 170 C. C. A. 377, 259 
Fed. 401, to be liable to deportation 
under the act of Congress permitting 
deportation at any time after entry 
of an alien who shall be found advo- 
cating or teaching anarchy, although 
he does not believe in the destruction 
of life or property, or the overthrow 
of government by force and violence. 

The question of exclusion or de- 
portation of an alien because of po- 
litical views or opinions is treated in 
the note which accompanies this case 
in 12 A.L.R. 192. 


Animals — liability for overturn- 
ing automobile. The owner of a dog 
which is not vicious is held not to be 
liable, in the Iowa case of Mellicker 
v. Sedlacek, 179 N. W. 197, for the 
overturning of an automobile strik- 
ing him in the highway in the night, 
where, upon the approach of the car, 
he jumped from a low bank at the 
side of the road, onto the roadway, in 
front of the car. 

The cases dealing with the liability 
for damages of the owner of a dog 
which interferes with travel in the 
highway are gathered in the note 
which accompanies this case in 11 
A.L.R. 259. 


Attachment — for libel — injury 
to person. Libel is held to be an in- 
jury to the person within the meaning 
of a statute authorizing attachment 
for any injury to the person caused 
by wrongful act, in the North Caro- 
lina case of Tisdale v. Eubanks, 104 
S. E. 339, annotated in 11 A.L.R. 374, 
on the subject of attachment in libel 
and slander cases. 


Attorney and client — power of 
attorney to indorse client’s check. 
That an attorney has no authority to 
indorse a check payable to his client 
in satisfaction of a judgment secured 


for him, although the attorney is en- 
titled to fees from the fund, is held in 
Crahe v. Mercantile Trust & Sav. 
Bank, 295 Ill. 375, 129 N. E. 120, 12 
A.L.R. 92. 

The general question of the au- 
thority of an agent to indorse com- 
mercial paper is discussed in the note 
in 12 A.L.R. 111. 


Auction — method of bidding. 
That a bid at an auction may be made 
orally or in writing, by a wink, or a 
nod, or by any mode by which the 
bidder signifies his willingness and 
intention to give a particular price, 
or by words privately spoken to the 
auctioneer, or by letter, is held in the 
Wyoming case of State ex rel. Fitch 
v. State Board of School Land Comrs, 
oo Pac. 1073, annotated in 11 A.L.R. 
539. 


Bank — crediting draft — owner- 
ship. A bank which credits the 
amount of a draft to the depositor, 
and permits him immediately to draw 
against it, is held, in the Virginia case 
of Fourth Nat. Bank v. Bragg, 102 
S. E. 649, to become the owner of it 
and the bill of lading which is af- 
tached to it, although it reserves the 
right to charge back the amount in 
case the draft is not paid. 

The cases dealing with the title to 
commercial paper deposited by the 
customer of a bank to his account are 
gathered in the note which follows 
this decision in 11 A.L.R. 1034. 


Bank — recovery of overdraft. 
That a bank which pays an overdraft 
to the depositor himself may recover 
the amount thereof, even though it 
has certified the check as good, is held 
in Prowinsky v. Second Nat. Bank, 
— App. D. C. —, 265 Fed. 1003, which 
is accompanied in 12 A:L.R. 358, by 
a note on the right of a bank to re- 
cover the amount of an overdraft from 
a depositor. 
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Bills and notes — effect of non- 
production of note. The fact that a 
bank official making demand for pay- 
ment of a note fails to have it in his 
possession at the time, and does not 
produce and exhibit it to the maker, 
is held, in the Michigan case of Por- 
ter v. East Jordan Realty Co. 177 N. 
W. 987, not to destroy the effect of 
the demand, even though the Nego- 
tiable Instruments Act states that it 
must be exhibited to the person from 
whom payment is demanded, where 
production is not requested, and re- 
fusal of payment is placed on another 
ground. 

The necessity of possession and ex- 
hibition of paper at the time of de- 
mand, in order to make a valid pre- 
sentment, is discussed in the note 
appended to this case in 11 A.L.R. 
963. 


Bills and notes — overdue interest 
—bona fide purchaser. That interest 


{is due and unpaid on an unmatured 


note is held not to affect the bona fides 
of one purchasing it, in Merchants’ 
Nat. Bank v. Smith, 110 S. C. 458, 
Ay E. 690, annotated in 11 A.L.R. 
1274. 


Burglary — contraband whisky as 
goods, wares, and merchandise.. That 
the sale of whisky is prohibited by 
law is held in Ellis v. Com. 186 Ky. 
494, 217 S. W. 368, not to deprive 
it of its character as goods, wares, 
and merchandise, and a thing of 
value, within the meaning of a stat- 
ute providing for punishment of one 
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breaking a storehouse and taking 
therefrom goods, wares, and mer- 
chandise or other thing of value. 
Outlawed liquors as the subject of 
larceny is the subject of the note ap- 
pended to this case in 11 A.L.R. 1030. 


Carrier — duty to protect other 
passengers. A carrier accepting an 
insane passenger for transportation 
assumes the duty of exercising a high 
degree of care that he do no harm to 
other passengers; and if it be found 
necessary to the reasonable safety and 
comfort of other passengers, such 
passenger, it is held in the Alabama 
case of Hines v. Miniard, 86 So. 23, 
annotated in 12 A.L.R. 238, may be 
removed from the train at the first 
station where he may be properly 
cared for, 


Checks — delay in presenting — 
discharge of indorser. Inexcusable 
delay in presenting a check for pay- 
ment is held to discharge an indorser 
from liability thereon if the check is 
not paid, whether he is in fact in- 
jured or not, in the West Virginia 
case of Nuzum v. Sheppard, 104 S. E. 
587, annotated in 11 A.L.R. 1024. 


Constitutional law — compelling 
public utility to operate at loss. The 
state is held, in the California case 
of Lyon & Hoag v. Railroad Commis- 
sion, 190 Pac. 795, to have no power 
to compel the continued operation of 
a public utility at a loss, where the 
owner of the utility is willing to and 
does in fact abandon to the public all 
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its property that has been devoted to 
the public use. 

The right of a public utility com- 
pany to discontinue its entire service 
is treated in the note appended to this 
case in 11 A.L.R. 249. 


Constitutional law — due process 
— permitting tenant to hold over. 
A landlord is held to be deprived of 
his property without due process of 
law by a statute giving the tenant 
the privilege of holding over at pleas- 
ure at expiration of his lease, in 
Hirsh v. Block, — App. D. C. —, 267 
Fed. 614, annotated in 11 A.L.R. 1238, 
on the constitutionality of rent laws. 


Constitutional law — power to de- 
clare rights without action. A statute 
authorizing courts to make binding 
declarations of rights when no judi- 
cial controversy is involved is held in 
the Michigan case of Anway v. Grand 
Rapids R. Co. 179 N. W. 350, to con- 
fer upon the courts powers not judi- 
cial, and to require the performance 
of acts nonjudicial in character, and 
to be in conflict with the constitu- 
tional provision vesting judicial power 
in the courts. 

The subject of declaration of rights 
or declaratory judgments is discussed 
in the note appended to this case in 
12 A.L.R. 26. 


Contempt — perjury as. False 
swearing by a witness is held to be 
such an obstruction of justice as to 
constitute a direct contempt of court, 
in Riley v. Wallace, 188 Ky. 471, 222 
S. W. 1085, annotated in 11 A.L.R. 
337. 


Contract — for resumption of 
marital relations — validity. An 
agreement by a man and his father 
to pay his wife, who has brought an 
action against him for divorce, a 
specified sum if she will discontinue 
the action and resume marital rela- 
tions with her husband, is held not 
to be against public policy, in Rodgers 
v. Rodgers, 229 N. Y. 255, 128 N. E. 
117, which is followed in 11 A.L.R. 
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274, by a note on the validity and en- 
forceability of an agreement designed 
to prevent divorce, or avoid or end 
separation. 


Contract — illegal consideration — 
inducing breach of contract. A con- 
tract, the consideration for which is a 
breach by one of the parties of a con- 
tract with a stranger, is held to be 
illegal, in Roberts v. Criss, 266 Fed, 
296, annotated in 11 A.L.R. 698. 


Corporation — action by creditor 
against preferred creditor. That one 
creditor of an insolvent corporation 
cannot, in a jurisdiction where the 
trust-fund doctrine is in force, main- 
tain an action to recover his claim 
from another creditor, who has re- 
ceived assets of the corporation in 
satisfaction of his own claim, is held 
in the Washington case of Yates 
Mach. Co. v. Lakin, 192 Pac. 982, an- 
notated in 12 A.L.R. 243. 


Corporation — authority to guar- 
antee debts. Charter authority to 
make films for moving picture plays 
and build structures for the purpose 
of making such films is held not to 
empower a corporation to guarantee 
the obligations of other persons en- 
gaged in such business, in the Cali- 
fornia case of Woods Lumber Co. v. 
Moore, 191 Pac. 905, annotated in 11 
A.L.R. 549, on the power of a cor- 
poration to guarantee for accommo- 
dation the contracts of its customers 
or vendors with third persons. 


Damages — for injury to corpse. 
The next of kin are held not entitled, 
in the Vermont case of Nichols v. Cen- 
tral Vermont R. Co. 109 Atl. 905, to 
recover damages for mental anguish 
from one who negligently tips a cas- 
ket off a truck, so that it breaks open 
and the corpse is disarranged and 
bruised. 

The right to recover damages for 
mental anguish on account of the 
mutilation of a corpse is discussed in 
the note appended to this case in 12 
A.L.R. 334, 
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Definition — “fifty-fifty.’ Where 
one who is desirous of purchasing 
certain property expresses a willing- 
ness to pay a certain price therefor, 
and agrees with another to give him 
“fifty-fifty” on what is saved if he 
can purchase the property at a less 
price, and through the efforts of such 
other party it is purchased at a less 
price than that named, it is held in 
the West Virginia case of Chafin v. 
Main Island Creek Coal Co. 102 S. E. 
291, that such second party will be 
entitled to receive one half of the dif- 
ference between the price at which 
the purchaser was willing to purchase 
and the price at which the property 
was actually secured. 

The subject of slang or colloquial 
phrases in the law of contracts is 
treated in the note appended to this 
case in 11 A.L.R. 657. 


Definition — strike. That a strike 
is the act of quitting work by a body 
of workmen for the purpose of coerc- 
ing their employer to accede to some 
demand they have made upon him, 
and which he has refused, is held in 
the Washington case of Uden v. 
Schaefer, 188 Pac. 395, which is ac- 
companied in 11 A.L.R. 1001, by a 
note on what amounts to a strike 
within the “strike clause” of a bond 
or other contract. 


Evidence — burden of proof — 
deed of child. A parent who takes a 
deed from his child soon after it 
reaches majority and while it is liv- 
ing under his roof is held to have the 
burden of clearing the transaction of 
every suspicion, and establishing its 
fairness and good faith, in the Arkan- 
sas case of Shackleford v. Shackleford, 
223 S. W. 561, annotated in 11 A.L.R. 
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omit to present his claim to the pro- 
bate court within the period of limi- 
tation, there is held in State ex rel. 
Scherber v. Probate Court, 145 Minn. 
344, 177 N. W. 354, annotated in 11 
A.L.R. 242, to be no remedy against 
the estate, for by no act of the ad- 
ministrator can the bar of the Non- 
claim Statute be waived or lifted, 
after it is once closed. 


Exemption -— wages — judgment 
for alimony. An exemption of the 
earnings for personal service of a 
debtor head of a family is held in 
Schooley v. Schooley, 184 Iowa, 835, 
169 N. W. 56, to protect the wages for 
such services of a divorced man who 
has remarried and is the head of a 
family, from seizure under execution 
upon his first wife’s judgment for ali- 
mony. 

The enforcement of a claim for ali- 
mony against exemptions is discussed 
in the note which accompanies this 
decision in 11 A.L.R. 110. 


Garnishment — contents of safety 
deposit box. The contents of a safe- 
ty deposit box are held to be subject 
to garnishment on process against the 
lessor of the box, in the Utah case 
of West Cache Sugar Co. v. Hendrick- 
son, 190 Pac. 946, annotated in 11 
A.L.R. 216. 


’Highway — loading platform over 
sidewalk — nuisance. A permanent 
loading platform, built over a side- 
walk, for the purpose of permitting 
the loading of goods directly from the 
adjoining building into wagons, is 
held to be a nuisance in People ex rel. 
McCormick v. Western Cold Storage 
Co. 287 Ill. 612, 123 N. E. 43, anno- 
tated in 11 A.L.R. 437, which cannot 
be authorized by the municipality, al- 
though provision is made for its use 
by pedestrians, by steps at one end 
and an incline at the other. 


Highway — power to create one- 
way streets. That a municipal cor- 
poration having, by statute, exclusive 
control over its streets, may confine 
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traffic by motor vehicles on narrow 
streets to one direction, is held in the 
Kentucky case of Com. v. Nolan, 224 
S. W. 506, 11 A.L.R. 202. This is 
apparently a case of first impression, 


Homicide — effect of presence at 
crime. Mere presence when a mur- 
der is committed, and silent acquies- 
cence in the deed, not known to the 
one perpetrating it, are held not to 
render one responsible for the crime, 
in People v. Cione, 293 Ill. 321, 127 N. 
E. 646, which is followed in 12 A.L.R. 
267, by a note on what amounts to 
participation in a homicide on the 
part of one not the actual perpetrator, 
who was present without preconcert 
or conspiracy. 


Infant — purchase of motorcycle 
— recovery of price — allowance for 
depreciation. A minor who, by a fair 
contract, without undue influence, has 
purchased a motorcycle on the instal- 
ment plan, is held not entitled, in the 
Oregon case of Pettit v. Liston, 191 
Pac. 660, annotated in 11 A.L.R. 487, 
to return the machine and recover 
the money paid without making rea- 
sonable compensation for depreciation 
of the machine while in his posses- 
sion. 


Innkeeper — liability for loss of 
property. An hotel keeper is liable 
as insurer for property committed to 
his care by a guest, but is held bound, 
in the Utah case of Fisher v. Bonne- 
ville Hotel Co. 188 Pac. 856, to use 
only ordinary care with respect to 
property of one renting a room by 
the month. 

The relation of innkeeper and 
guest, as affected by payment for ac- 
commodation by week, month, or the 
like, is considered in the note which 
follows this case in 12 A.L.R. 255. 


Insurance — accident — wound in 
battle as accident. A wound received 
by a soldier in battle by the explosion 
of an enemy shell is held not to be 
the result of an accident, within the 
meaning of an accident insurance 
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policy, in the Arkansas case of Mar- 
tin v. People’s Mut. L. Ins. Co. 223 8S. 
W. 389, annotated in 11 A.L.R. 1111. 


Insurance — death from gas — lia- 
bility. Asphyxiation from gas escap- 
ing into the room where insured is 
asleep is held to be within a provision 
of a mutual benefit certificate exempt- 
ing insurer from liability for acci- 
dental death resulting from gas acci- 
dentally or otherwise taken or in- 
haled, in Jones v. Hawkeye Commer- 
cial Men’s Asso. 184 Iowa, 1299, 168 
N. W. 305, annotated in 11 A.L.R. 
380. 


Insurance — mutual benefit — in- 
crease of rates. That a member of a 
mutual benefit society cannot com- 
plain of an increase of rates, necessary 
to enable the society to comply with 
its contract, is held in Funk v. Stev- 
ens, 102 Neb. 681, 169 N. W. 6, anno- 
tated in 11 A.L.R. 639, on the right of 
a mutual benefit association to raise 
its rates. 


Internal revenue — income tax — 
deduction for losses on exchange. 
That a manufacturer of bags cannot 
deduct from his income tax returns, 
as a loss incurred in trade, under the 
Act of Congress of 1913, losses which 
he sustained in trading in cotton on 
the Cotton Exchange, is held in Mente 
v. Eisner, 266 Fed. 161, which is fol- 
lowed in 11 A.L.R. 496, by a note on 
deduction for “losses.” 


Internal revenue — salaries of 
Federal judges. 


A Federal district 
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judge, it is held in Evans v. Gore, 
253 U. S. 245, 64 L. ed. 887, 40 Sup. 
Ct. Rep. 550, cannot, consistently with 
the provision of U. S. Const. art. 3, 
that all Federal judges shall, at stated 
times, receive for t eir services a 
compensation “which shall not be di- 
minished dyring their continuance in 
office,” be subjected to an income tax 
imposed under the 16th Amendment 
in respect to his salary as such judge. 
The subject of income tax in re- 
spect of salaries of public officers and 
employees is treated in the note ap- 
pended to this case in 11 A.L.R. 532. 


Judge — disqualification — rela- 
tionship to attorney — contingent fee. 
A judge is held not to be disqualified, 
in Norwich Union F. Ins. Co. v. 
Standard Drug Co. 121 Miss. 510, 83 
So. 676, annotated in 11 A.L.R. 1321, 
by the fact that his kinsman is re- 
tained by a party to the suit on a 
contingent fee, where the statute dis- 
qualifies him if a party to the suit 
shall be connected with him by affin- 
ity or consanguinity. 


Landlord and tenant — common 
stairway — effect of absence of ten- 
ants. A landlord maintaining a stair- 
way leading to rooms which are usu- 
ally occupied by several persons, on 
the second floor of his building, is 
held not absolved, in the Iowa case 
of Dillehay v. Minor, 175 N. W. 838, 
annotated in 11 A.L.R. 106, from the 
duty of having it in safe condition, by 
the fact that all rooms except one had 
become vacant. 
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Landlord and tenant — duty to re- 
frain from injury to leased buildings. 
The owner of adjoining buildings, one 
of which is in possession of a tenant, 
upon removing the other, is held 
bound, in the Iowa case of Divines v. 
Dickinson, 174 N. W. 8, annotated in 
12 A.L.R. 155, to take such steps as 
are reasonably necessary to maintain 
the leased building in the condition 
it was in at the time the lease was 
entered into, except as to defects or 
injuries resulting thereto independent 
and apart from the negligence or 
other acts of the landlord. 


Larceny — conversion of guest’s 
property by hotel clerk. A hotel clerk 
to whom valuables are intrusted by a 
guest, to be placed in the hotel safe, 
is held in Chanock v. United States, 
267 Fed. 612, not to be within a stat- 
ute providing that an innkeeper who 
converts anything of value intrusted 
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Confirmation Strong as Holy Writ. An 
indictment had been found against a 
colored man, relates the Jacksonville 
Observer, for (as the indictment read, 
following the words of the statute) 
“breaking and entering into a dwelling 
house in the nighttime, with intent to 
commit a felony.” 

The case coming on for trial, the de- 
fendant pleaded “not guilty.” The tes- 
timony showed, without any doubt, that 
the prisoner, on the night in question, 
climbed up the piazza to the second floor, 
and then broke in through a window 
upstairs, into an upper room. Just then 
a man rushed into the room and grabbed 
him before he had a chance to get any- 
thing. No evidence was introduced to 
the contrary. After the arguments of 
counsel pro and con, and the charge of 
the court to the jury, the jury retired to 
consider their verdict. In a very few 
minutes the jury had all agreed, except 
one, on a verdict of guilty. This one, 
however, was a colored preacher, who 
said he could not agree to such a ver- 
dict because, he said, the indictment read 
that the “breaking and entering was to 
be with intent to commit a felony.” 
“Now,” said he, very emphatically, 
“whar was de evidence of de intent?” 
Then a long argument ensued over the 
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to him by a guest for safe-keeping 
shall be guilty of embezzlement, and 
he may therefore be convicted of lar- 
ceny. 

The distinction between larceny 
and embezzlement is treated in the 
note appended to this case in ll 
A.L.R. 799. 


Libel — charge of being a slucker, 
Falsely to publish in war time that 
one is a slacker is held to be libelous 
per se in the Alabama case of Choc- 
taw Coal & Min. Co. v. Lillich, 86 So. 
383, annotated in 11 A.L.R. 1014. 


Marriage — annulment — ante- 
nuptial pregnancy — fraudulent rep- 
resentations. A man who had illicit re- 
lations with his betrothed wife before 
marriage is held not to be debarred 
from relief, in the Wisconsin case of 
Winner v. Winner, 177 N. W. 680, an- 
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question of “intent” between the white 
jurors and the colored preacher, who 
repeatedly and emphatically inquired, 
“Whar was de evidence of de intent?” 
The white jurors hated to come into 
court and say that they could not agree 
upon a verdict of guilty in such a plain 
case as that, but they could not see any 
other way to do. 

But just then a colored juror, who 
had been sitting quietly all through the 
discussion, saying nothing, turned to the 
preacher, looking him straight in the 
face, and said: “See heah, youse a 
preacher, isn’t you?” 

“Yes, I is. I is a minister ob de Gos- 
pel,” straightening up proudly. 

- “Well, den, I specks you believes de 
Bible?” 

“Yes, sah, I believes ebery word in de 
Bible.” 

“Well, den, don’ the Bible somewhar 
say dis: ‘Verily, verily, I say unto you, 
he that entereth not by the door, but 
climbeth up some other way, the same 
is a thief and a robber?’” (St. John 
chap. 10, 1st verse.) 

The preacher gasped and came im- 
mediately down. “Dat so, dat so,” he 
said. “I guess he guilty. Yes, he guilty.” 
4 And so the verdict was brought right 
in. 
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notated in 11 A.L.R. 919, under a stat- 
ute authorizing annulment of mar- 
riage for fraud, where he is induced 
to enter into the marriage by the 
assurance of the woman that he is the 
cause of her pregnancy, which is due 
to another, on the ground that he did 
not come with clean hands, or that 
he had no right to rely on her state- 
ments. 


Marriage — annulment — division 
of property. That the property ac- 
quired after marriage by parties who, 
in good faith, and with a belief in the 
honesty of their act, went to a foreign 
jurisdiction to be married, because 
they were forbidden to do so by the 
laws of their domicil, on account of 
a recent divorce of one of the parties, 
may, upon annulment of the marriage, 
be divided equally between them as 
between partners, is held in Knoll v. 
Knoll, 104 Wash. 110, 176 Pac. 22, an- 
notated in 11 A.L.R. 1391. 


Master and servant — deaf serv- 
ant — injury to fellow’ servant. 
Where a servant is incompetent on 
account of deafness, and it is his duty 
to start and stop dangerous machin- 
ery where his fellow employees are at 
work, and, on account of such deaf- 
ness, he fails to act, which failure 
caused or contributed to the injury 
of the coemployee, the master is held 
to be guilty of negligence in know- 
ingly hiring and retaining such in- 
competent servant, in the Mississippi 
case of Cecil Lumber Co. v. McLeod, 
85 So. 78, which is followed in 11 
A.L.R. 776, by a note on negligence 
of the master toward a fellow serv- 
ant in employing a servant who is 
physically deficient. 


Master and servant — duration of 
employment. <A hiring for a certain 
amount per year, payable at a certain 
rate per month, is held to be a hir- 
ing for a year, in Moline Lumber Co. 
v. Harrison, 128 Ark. 260, 194 S. W. 
25, annotated in 11 A.L.R. 466. 


Monopoly — by-law of corporation 
— restraint of competition. A by-law 
of a corporation organized to pur- 
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chase farm produce, whose stock is 
held by the farmers of a community, 
imposing a penalty on each member 
who sells produce to a competitor of 
the corporation, is held invalid as an 
unreasonable restraint of competition, 
in Burns v. Wray Farmers’ Grain Co. 
65 Colo. 425,°176 Pac. 487, annotated 
in 11 A.L.R. 1179, on the legality of 
combination among farmers. 


Nuisance — explosive in highway 
— misdemeanor. The keeping of high 
explosives in a public highway in a 
populous community, without guard 
or signal, to the terror, alarm, and 
great danger of the citizens, is held 
to be a common nuisance, indictable 
at common law, in Kentucky Glycer- 
ine Co. v. Com. 188 Ky. 820, 224 S. 
W. 360, annotated in 11 A.L.R. 715. 


Replevin — to recover intoxicating 
liquor held as evidence. That claim 
and delivery does not lie to recover 
possession of intoxicating liquor held 
by a prosecuting officer as evidence in 
a criminal case, although it was un- 
lawfully taken from the possession of 
plaintiff, is held in the Nevada case 
of Azparren v. Ferrel, 191 Pac. 571, 
annotated in 11 A.L.R. 678, on the 
right to recover property held by the 
public authorities as evidence for use 
in a criminal trial. 


Sunday — hunting — injury to by- 


stander — liability. One hunting on 
Sunday, in violation of statute, is held 
to be answerable for injuries acci- 
dentally inflicted upon a bystander by 
the voluntary discharge of his gun, in 
the Vermont case of White v. Levarn, 
108 Atl. 564, annotated in 11 A.L.R. 
1219, on violation of Sunday law as 
ground for civii action for damages. 


Tax —3 income as property — con- 
stitutional limitation. Income is held 
to be property within the meaning of 
a constitutional provision limiting the 
tax rate to a certain percentage of 
the value of the taxable property 
within the state, in the Alabama case 
of Eliasberg Bros. Mercantile Co. v. 
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Grimes, 86 So. 56, annotated in li 
A.L.R. 300. 


Treaty — effect of war upon. That 
the courts will not regard the break- 
ing out of war as ipso facto abrogat- 
ing so much of a treaty with the 
enemy country as provides that the 
subjects of each may hold land de- 
scended to them in the other, for a 
certain time, to enable them to dis- 
pose of it, is held in Techt v. Hughes, 
229 N. Y. 222, 128 N. E. 185, which 
is followed in 11 A.L.R. 166, by a 
note on the effect of war on treaty 
rights. 


Trespass — effect of verbal abuse 
by licensee. A licensee entering prop- 
erty to remove chattels mistakenly 
delivered there is held not to become 
a trespasser ab initio by verbal abuse 
of the owner upon a disagreement 
over compensation demanded by the 
owner for the trouble, in the Alabama 
case of Louisville & N. R. Co. v. Bar- 
- 86 So. 394, annotated in 12 A.L.R. 
251. 


Waters — right to trap in naviga- 
ble water. The public is held, in the 
Michigan case of Johnson v. Burg- 
horn, 179 N. W. 225, 11 A.L.R. 234, 
to have no right to anchor traps by 
stakes driven into the submerged land 
of navigable rivers, the soil of which 
belongs to the riparian owner, nor to 
cut holes in the ice formed over such 
land, and fix stakes thereto, for the 
purpose of holding traps to catch fur- 
bearing animals inhabiting the wa- 
ters. 

This case appears to be the only 
direct authority upon the question. 


Will — contingent — what consti- 
tutes. That a will is contingent which 
is so phrased as clearly to show that 
it was intended to take effect only 
upon the happening of a particular 
event, set forth in the paper as the 
reason for writing it, is held in Walk- 
er v. Hibbard, 185 Ky. 795, 215 S. W. 
800, annotated in 11 A.L.R. 832. 
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Needed Now— 





t 
e The remirkable array of cases now being 
e handed down marks an epoch in which every- 
- thing hitherto deemed established by the wis- 
e dom of our ancestors is being assailed and 
. compelled to defend itself. A swirl of con- 
h flicting ideas on every conceivable subject is 
a producing something like intellectual chaos in 
y multitudes of minds in respect to all human 

relations, whether social or governmental. 

We may not forget that the highest advance 

8 ever made toward the establishment of justice 
p- and of the rights of men as against each other, 
ly and as against their government, has been made 
ne under the system of law and jurisprudence 
se which this nation has inherited and carried for- 
nt ward. In the present situation it is of no small a 
he importance to have each new decision on any 
- of the vital matters of law and civilization 
R calmly and patiently reviewed in an exhaustive 
= compilation of all that has been established con- 

cerning it by the great decisions of the past. 
50- That is what the right kind of annotation un- 
the dertakes to do.—See “Service Through Annota- 
rg- tion” feature, found only in 
34, 

e 
b American Law Reports Annotated 
ne The Current Series 
the Send This Coupon for Sample Annotation 
fur- 
wa- 

The Lawyers Co-operative Publishing Company, 

only Rochester, N. Y., 
. Please send, without obligation on my part, your sample annotation, 
asti “He Who Comes Into Equity Must Come With Clean hands.” 
hich 
that Name 
only 
= Address 
J alk- 
. W. 
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New Book Announcements 


Elliott on Railroads, 6 volumes, 3rd edi- 
tion. $50. 


Volumes 1 to 3 will be ready for de- 
livery early in October, volumes 4, 5 and 
6 will be issued shortly after the first of 
the year. 


Schneider’s Workmen’s Compensation, 2 
volumes. $18. 


This work will be ready for delivery 
November Ist. 


“SPECULATION AND GAMBLING.” By James 
C. McMath. (George I. Jones, 202 
South Clark St., Chicago, Ill.) Paper, 
$3; buckram, $3.75. 

This volume presents in compact form 
the essential elements of the law relat- 
ing to speculation and gambling in op- 
tions, futures, and stocks. The author 
offers it to the profession with the hope 
and expectation that it will be of serv- 
ice in the preparation and trial of cases 
in which the validity or invalidity of 
such transactions is in question. It is a 
most valuable reference book, and con- 
stitutes a mine of information upon the 
subject. Its material has been carefully 
gathered during a series of years, and 
covers the subject from many stand- 
points. The index is ample, and includes 
many references. An appendix con- 
tains the Illinois laws and decisions and 
refers to the annotations, case notes, 
and magazine articles which have dealt 
with the question. 

The work, in its condensed statement 
and copious allusion to authority, will 
answer the ordinary needs of the prac- 
titioner better than a larger and more 
expensive treatise. 


“Trust ESTATES AS BUSINESS COMPA- 
NIES” (Second Edition). By John H. 
Sears. (Vernon Law Book Company, 
1016 Walnut St., Kansas City, Mo.) 
$10. 

It seems to be almost universally con- 
ceded, at least in the absence of statute, 
that business trusts of the character 
known as “Massachusetts trusts” are, 
generally speaking, legal and _ valid. 
This device for the carrying on of a busi- 
ness seems to be growing in popularity. 
The subject has become one of great in- 
terest and importance. 


This volume is a new and enlarged 
edition of the standard work on the sub- 
ject. It covers every phase of the ques- 
tion, and discusses the numerous in- 
quiries that have arisen. The work is 
brought down to date by the inclusion of 
the recent cases, and contains, besides 
many new sections, a new chapter on the 
Police Power. The appendix contains 
reprints of legislation and approved 
forms. 

The work will be welcomed by the bar 
as the last word on the topic to which it 
relates. 


“TRAINING FOR THE PUBLIC PROFESSION 
OF THE Law.” By Alfred Z. Reed. 
(The Carnegie Foundation for the Ad- 
vancement of Teaching, New York.) 
This bulletin of nearly 500 pages, the 

preparation of which has occupied eight 
years, “undertakes to develop in a schol- 
arly way the history and progress of 
American legal education. It describes 
the differences in conception that have 
existed from one period to another of 
our history; it aims to make clear the 
relation of the bar and of the bar exam- 
inations to legal education; and, finally, 
to develop the historical relation be- 
tween a trained and educated bar and 
the administration of justice.” 

Copies of the Bulletin may be had 
without charge, on application by mail 
or in person to the office of the Founda- 
tion at 522 Fifth Ave., New York City. 


“MEN AND Books FAMOUS IN THE LAW.” 
By Frederick C. Hicks, A. M., LL. B. 
(The Lawyers Co-operative Publish- 
ing Co., Rochester, N. Y.) $3.50. 
These studies deal with the lives and 

works of seven great legal writers: 

John Cowell, Lord Coke, Thomas Little- 

ton, Sir William Blackstone, James 

Kent, Edward Livingston and Henry 

Wheaton. The author presents in an 

interesting and scholarly way “impres- 

sionistic sketches of men and books fa- 
mous in the law, with glimpses here and 
there of the events and people of the 
time in which the books were written, 
published and read.” 

“We can no longer study Coke and 

Blackstone and Kent as the very foun- 
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dation stones of the law;”’ observes Dean 
Harlan F. Stone in his appreciative 
introduction to the book, “but we can 
glean much from their lives and work 
and from the lives and work of those 
who, like them, have permanently in- 
fluenced legal thought, to give to law 
study its human interest and to increase 
its real value. This the author has 
done; and in doing it has rendered a 
service to every earnest student of the 
law, who will find in his pages inspira- 
tion to know more of the makers of the 
great law books.” 

Mr. Hicks has shown, in a very 
readable way that “law books have a 
human appeal because of what they con- 
tain, and what they represent in the 
history of society; because of their 


A Frequent Effect. “Never make 
up your mind until you have heard 
both sides of a story.” 

“Sometimes that leaves you more 
perplexed than ever. Any man will 
tell you that who has ever done jury 
duty.”—Louisville Courier-Journal. 
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place in English literature; because they 
are impressive historical and biographi- 
cal documents; and because of the 
vicissitudes through which some of the 
great books have passed. . . . They 
have played and continue to play a part 
in the development of the enduring 
things of life—philosophy, religion, so- 
cial concepts, justice, humanitarian in- 
terest, political organization.” From 
this point of view the time-honored 
treatises of the law acquire a new sig- 
nificance. Each becomes a forceful per- 
sonality which has much to tell that is 
not included in its table of contents. 

We shall hope for the issuance by the 
author of subsequent volumes dealing 
with the careers and writings of other 
masters of legal literature. 
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Strategy. “A beautiful lady law- 
yer to defend a beautiful client. 
What chance have we to win this 
case?” 

“Can’t we get a few homely ladies 
on the jury?”—Birmingham Age- 
Herald. 
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Travels Out of the 
Record 

There Was a Reason. “Why do 
you turn out for every road hog that 
comes along?” said the missus, 
rather crossly. “The right of way is 
ours, isn’t it?” 

“Oh, undoubtedly!’ answered he, 
calmly. “As for our turning out, the 
reason is plainly suggested in this 
epitaph which appeared in a news- 
paper recently: 


“*Here lies the body of William Jay, 
Who died maintaining his right of 


way; 

He was right, dead right, as he sped 
along, 

But he’s just as dead as if he’d been 
wrong.’””—Boston Transcript. 


Not in Vain. A tall, gaunt in- 
dividual of the sort known in some 
parts of the South as “poor white 
trash,” was ordered by the judge of 
a certain police court to stand up. 

“You are,” said his Honor, “ac- 
cused of profanity in a public place.” 

“T reckon I did it, Jedge,” said the 
cracker. “A nigger was tryin’ to 
steal my hoss.” 

“But you should know better than 
to take the name of the Lord in 
vain.” 

“It wa’n’t in vain, Jedge. You jest 
oughter seen that nigger run!” 

—Public Ledger. 


Carrier and Passenger. A corre- 
spondent who has recently returned 
from Florida writes that he wit- 
nessed this amusing incident on the 
train. A huge, red-faced conductor 
asked a little, dried-up passenger for 
his ticket. The little man couldn’t 
find it, and at last the conductor 
said: “Now look-a-heah, you’ve just 
got one of three things to do. You 
can pay your fare, produce your 
ticket, or get off the train.” 

Just then the embarrassed little 
man found the missing pasteboard. 
Presenting it to his florid opponent, 
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he grinned, threw back his shoul- 
ders, and said, mockingly: “Now look- 
a-heah, you’ve got just one of three 
things to do. You can exercise more, 
eat less, or bust.’”—Boston Tran- 
script. 


Impartial. An English clergyman, 
Father Black, spent a great deal of 
his time visiting prisons and trying 
to reform the inmates. On one oc- 
casion a housebreaker said to him 
gratefully: “I must thank you, sir, 
for what you have done for me, 
There was a time when I knew noth- 
ing of God or of the devil either, but 
somehow you have made me love ’em 
both.”—Boston Transcript. 


Beyond the Law. Connecticut has 
just passed an anti-bigamy law. 
Which reminds a writer in the Bos- 
ton Transcript of the career of the 
man of Old Lyme, who has been 
handed down to posterity in this 
fashion: 

“There once was a man of Old Lyme, 

Who married three wives at a time. 
When they said, ‘Why the third?’ 
He replied, ‘One’s absurd, 

And bigamy, sir, is a crime!’” 


She Was in Luck. Although she 
was somewhat pale, Mrs. Litnitzky 
smiled contentedly as she entered 
her lawyer’s office. When she had 
taken the chair beside his desk he 
had indicated, she announced: “Well, 
Mr. Moses, I’ve had another accident. 
Yesterday I slipped on the sidewalk 
down town and got hurt. The doctor 
thinks I ought to get damages.” 

“Why, Mrs. Litnitzky,” exclaimed 
the attorney, “isn’t this the third ac- 
cident within a month?” 

“Yes,” she said proudly. “Ain’t I 
lucky ?”’—Houston Post. 


An Exception to the Rule. “Al- 
ways mind your own business,” says 
a writer. “It doesn’t pay to get 
mixed up in other people’s quarrels.” 
Nonsense! That’s how the lawyer 
makes his living.—Boston Tran- 
script. 
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Dear Sirs:- 

While examining some old files in the County 
Ulerk's office, I ran scross the enclosed blotter, doubt- 
less one of your eerliest pieces of advertising of the 
L. R, A. It presents quite a contrest with the more 
elaborate advertising of the present dey and IL thougt it 
might be interesting to you. I judge from the surround- 
ing evidence that this comes from the period of about 


1888 or 1889, 


Very truly yours, 


B® Abessase. 
—— eee 
ALL AMERICAN AND ENGLISH PRECEDENTS 
ON SPECIFIC LAW POINTS 


This is precisely what the notes of 
Lawyers’ Reports Awnnotatep give 
exhaustively: further search is useless. 


The result is the Saving of time and of 
verdicts, 
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Failed to Function. 
is that man?” 

He: “Oh, that’s the court crier.” 

Mary: “I don’t believe it. I 
watched him all through the trial, and 
he never shed a tear.” 


Mary: “Who 


The Janitor’s Definition. An inex- 
perienced juror had been sitting in 
court for some days, hearing the trial 
of cases, in which the defendant fre- 
quently demurred to the evidence. 
The juror asked the experienced court 
janitor what was meant by the term, 
and received this reply: 

“A demurrer to evidence means 
that the jury must fix the damages 
for the plaintiff, if the law is for the 
plaintiff, and for the defendant if the 
law is for the defendant. Then the 
court examines the law, and if the de- 
fendant be an individual the law is 
for the plaintiff, and if the defendant 
is a corporation the law is for the de- 
fendant, and judgment is entered ac- 
cordingly.” 


They're Generally Full-grown. 
Having read that a boy was arrested 
“for driving an automobile under 
age,” we are inclined to believe that 
the writer did not mean to say that. 
—Albany Journal. 


A Searching Examination. The 
minister was loud in his praise of 
the fat and juicy bird his colored 
host served for dinner, and finally 
he asked: “Where 7:1 you get such 
a fine goose as‘that?” 

“Pahson,” replied his host, “when 
you preaches a good sermon ah doan 
ax you whar you got it. Ah hopes 
you'll have de same consideration fo 
me.”—Boston Transcript. 


Scientific Advertising. The follow- 
ing announcement appeared in a Ten- 
nessee paper: “All the folks that do 
not believe in a fire and brimstone 
hell, like Dives, will go there just to 
see, and, like Dives, would be glad to 
pay all their mean debts left in the 
earth for one drop of water. Attor- 
ney writes deeds for 
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Simplified Procedure. Among some 
of the tribes in the Arctic region, a 
man who wants a divorce leaves home 
in anger, and does not return for sey- 
eral days. The wife takes the hint 
and departs. 


A Dead Issue. Among the cases 
docketed in a California court, ap- 
pears the following: “Est Harvey 
Myers vs Est Emma J Myers—Quiet 
title to lots 20, 21, 22, in sec 13, 17- 
20, Graves for pltf.” 


SUUNULIUULAULASAUULUDLiDONILL ULL 


A Novel Defense 


‘“ ERE is a ‘Case and Comment’ is 

unnecessary,” writes a lawyer 
in Manila, who sends us the following 
pleading which was entered in a case 
in the court of first instance of Man- 
ila wherein he had brought suit on a 
promissory note: 


Answer to the Complaint. 


The undersigned, attorney for 
plaintiff, answering the complaint, 
alleges : 

I. That he does not deny the debt 
of ?782.43 which is demanded of the 
defendant. 

II. That as a defense he alleges: 

(a) That the fact that he has not, 
up to this time, been able to pay said 
debt, is due to fortuitous events in- 
dependent of the will of the defend- 
ant; and 

(b) That defendant has asked 
plaintiff to give him an extension of 
time to make payment until the end of 
the present year. 

III. That in sustaining his defense 
defendant has suffered damages in the 
sum of ¥100. 

Wherefore, defendant prays the 
court to give judgment absolving de- 
fendant from the complaint, with 
costs to plaintiff, and adjudging dam- 
- against the latter as above stat- 


(Signed) Attorney for Defendant. 
Laoog, for Manila, 8 of July, 1921. 


“Service Through Annotation” 
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THIS— 


ISN'T THE 
HALF OF IT 


An R. C. L. owner writes us that he has just had 


a verdict set aside in a jury action on the 



















strength of a case which he found in Ruling 
Case Law. A little farther down he states that 
the case he was trying involved trade rights valued 
at more than $9,000,000 and—but, this isn’t 
the half of it. If you will fill in your name and 
address below a facsimile of this succeseftl law- 


yer's letter will be sent you in the next mail. 


THE LAWYERS CO-OP. PUBLISHING CO. 
ROCHESTER, N. Y. 


**Service Through Annotation’’ 


(Fill in name 
I oo co ose ee ee 


